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MVEMORANDUM OPI NI ON

ARVEN, Special Trial Judge: This collection review case is

before the Court on respondent’s Mtion For Sunmary Judgnment, as
suppl enented, and petitioner’s Mtion For Leave To File Second

Anmended Petition.! As explained in detail below, we shall grant

1 Unless otherwise indicated, all section references are to
the I nternal Revenue Code, as anended, and all Rul e references
(continued. . .)
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respondent’s notion, as supplenented, and deny petitioner’s
not i on.

Backgr ound

At the tinme that the petition was filed, and at all other
rel evant tinmes, petitioner resided at 3940 Eagl e Rock Blvd. #120,
Los Angeles, California 90065 (Eagl e Rock address).

Petitioner’'s Form 1040 for 2001

On March 6, 2003, petitioner submtted to respondent a Form
1040, U.S. Individual Inconme Tax Return, for the taxable year
2001. On the return, petitioner entered zeros on all |ines
requesting information regarding his inconme, specifically
including line 7 (Wages, Salaries, Tips, Etc.). Petitioner
attached to the return a 2-page typewitten statenent containing
frivol ous and groundl ess tax protester argunents such as:? (1)
No section of the Internal Revenue Code establishes an incone tax
l[tability, or requires that he pay taxes on the basis of a
return; (2) the Privacy Act provides that he is not required to
file areturn; (3) a Form 1040 with zeros is a valid return; (4)

he has no i ncone under the definition of income in Merchant’s

Y(...continued)
are to the Tax Court Rules of Practice and Procedure.

2 Petitioner attached a substantively identical 2-page
typewitten statenent to the petition he filed in docket No.
5407-04S in respect to the taxable year 2000. 1In that case, the
Court rendered a bench opinion in January 2005 hol di ng t hat
respondent did not abuse his discretion in determning to proceed
with collection by Ievy.
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Loan & Trust Co. v. Sm etanka, 255 U S. 509 (1921); (5) his

return is not frivolous; (6) no I RS enpl oyee has been del egat ed
authority to determ ne whether a return is “frivolous” or to
i npose a frivolous return penalty; (7) the frivolous return
penalty may not be applied to him because no |egislative
regul ation inplenents it; (8) no statute allows the IRS to
prepare a return for himbecause he has filed a “return”; and (9)
i ncone, for purposes of the Federal incone tax, “can only be a
derivative of corporate activity.”

Respondent prepared a substitute return for petitioner.® On
June 6, 2003, respondent issued a 30-day letter in which
respondent adjusted petitioner’s incone tax liability for 2001.
On July 6, 2003, respondent received frompetitioner a letter
asserting the sane frivol ous and groundl ess tax protester-type
argunments as indicated above.

Respondent’s Notice of Deficiency

On August 1, 2003, respondent issued a notice of deficiency
for 2001 to petitioner at the Eagle Rock address. 1In the notice
of deficiency, respondent determ ned a deficiency of $4,809, an
addition to tax under section 6651(a)(1l) for failure to tinely

file of $1,202.25, and an addition to tax under section 6654(a)

3 The substitute return in evidence is a blank Form 1040
that reflects only petitioner’s name, Social Security nunber, and
filing status. See sec. 6020(b); Swanson v. Conm ssioner, 121
T.C. 111, 112 n.1 (2003).




- 4 -
for failure to pay estimated tax of $192.19.4 The notice of
deficiency did not determne an addition to tax under section
6651(a)(2) for failure to pay tax.

The deficiency in incone tax is based on respondent’s
determ nation that in 2001 petitioner received, but failed to
report on an inconme tax return for that year, wages in the anmount

of $38,340 from Cerritos Community College. See United States v.

Ronero, 640 F.2d 1014, 1016 (9th Cr. 1981). The addition to tax
under section 6651(a)(1l) is based on respondent’s determ nation
that petitioner failed to file a valid inconme tax return for

2001. See Cabirac v. Comm ssioner, 120 T.C 163, 169-170 (2003);

Wllians v. Conm ssioner, 114 T.C 136 (2000); Beard v.

Comm ssioner, 82 T.C. 766, 777 (1984), affd. 793 F.2d 139 (6th

Cir. 1986); Coulton v. Comm ssioner, T.C Meno. 2005-199; Frey v.

Conmi ssioner, T.C. Menp. 2004-87 n.6. The addition to tax under

section 6654(a) is based on respondent’s determ nation that
petitioner, having avoided any w thhol ding of tax from his wages,
failed to pay estinmated tax.

Petitioner received the notice of deficiency but did not
file a petition for redetermnation with the Tax Court. See sec.

6213(a).

4 Attached to the notice of deficiency was a Form 4549,
| nconme Tax Exam nation Changes. The Form 4549 refl ected
statutory interest under sec. 6601 conputed through June 28,
2003.
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On Decenber 29, 2003, respondent assessed the determ ned
deficiency of $4,809 “per default of 90 day letter”, the addition
to tax for late filing in the | esser ambunt of $1,082.03, the
addition to tax for failure to pay estimted tax of $192.19,
statutory interest of $554.74, and an addition to tax under
section 6651(a)(2) for failure to pay tax in the anmunt of
$504.94.%5 On that sane date, respondent sent petitioner a notice
and demand for paynent (also known as a statutory notice of
bal ance due). Petitioner did not pay the anmpbunt ow ng.

Respondent’s Final Notice and Petitioner’'s Response

On June 2, 2004, respondent sent to petitioner a Final
Notice OF Intent To Levy And Notice OF Your Right To A Hearing in
respect to petitioner’s outstanding tax liability for 2001.

Respondent received frompetitioner a tinely Form 12153,
Request for a Collection Due Process Hearing (CDP hearing).

Petitioner stated in Form 12153 that he disagreed with the

> At the hearing, respondent proffered Form 4340,
Certificate of Assessnents, Paynents, And O her Specified
Matters, which the Court received into evidence. According to
Form 4340, the addition to tax under sec. 6651(a)(1l), as
determined in the Aug. 1, 2003 notice of deficiency, was
$1,202.25; i.e., 25 percent of the determ ned deficiency. The
addition to tax under sec. 6651(a)(1l), as assessed on Dec. 29,
2003, was $1,082.03; i.e., 22.5 percent of the determ ned
deficiency. The date on which the assessnent was nmade, and the
reduction in the anount of the addition to tax under sec.
6651(a) (1), denonstrate that respondent assessed the addition to
tax for |ate paynent under sec. 6651(a)(2), and not an addition
to tax under sec. 6651(a)(3), as alleged by petitioner in his
proposed second anended petition. See sec. 6651(c)(1).
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assessnent, that he would explain the reason for his di sagreenent
in a face-to-face CDP hearing, and that he would record the CDP
heari ng.

On Novenber 3, 2004, respondent’s Appeals Ofice sent to
petitioner a letter advising petitioner that respondent assigned
the case to an Appeals officer. The assigned Appeals officer
al so sent two letters to petitioner on Novenber 3, 2004. 1In the
first letter, the Appeals officer acknow edged recei pt of Form
12153 and requested petitioner to submt, within 15 days of the
letter, a Form433-A, Collection Information Statenment for Wage
Earners and Sel f - Enpl oyed | ndi vi dual s, and petitioner’s 2003
return in order for the Appeals officer to consider collection
alternatives in a CDP hearing. The Appeals officer also stated
that he would contact petitioner after 15 days fromthe date of
the letter to schedule a CDP hearing. |In the second letter, the
Appeal s officer limted petitioner’s CDP hearing to a tel ephone
conference or discussion by correspondence because petitioner
raised only frivolous and groundl ess argunents in Form 12153.
The Appeals officer, however, notified petitioner that he could
have a face-to-face CDP hearing to address legitimte issues if
petitioner would so advise the Appeals officer of such issues
wi thin 15 days of the date of the letter.

Petitioner responded by |etter dated Novenber 15, 2004,

repeating his entitlenent to a face-to-face CDP hearing and his
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right to challenge the underlying tax liability. Petitioner
further alleged that Form 433-A was not required in order to have
a CDP hearing. Petitioner did not, as requested by the Appeals
officer, “describe the legitimte issues you wll discuss”.

Respondent’s Notice of Deternination

On Decenber 16, 2004, respondent sent to petitioner a Notice
O Determ nation Concerning Collection Action(s) Under Section
6320 and/or 6330 (notice of determ nation) for the taxable year
2001 determ ning that the proposed | evy action was appropriate.
An attachnment to the notice of determnation stated, inter alia:
“You have nade no ot her proposal for resolution through
paynent (s)”.

Petitioner’'s Petition

On January 18, 2005, petitioner filed an inperfect petition.
See sec. 7502(a). He attached to the inperfect petition the
notice of determnation for the taxable year 2001.° See sec.

6330(d) (1) (A); Rules 330-334.

6 Petitioner also attached to the petition a notice of
determ nation dated Dec. 16, 2004, relating to civil frivol ous
return penalties under sec. 6702 for the taxable years 2001 and
2002. Respondent filed a Motion To Dismss For Lack O
Jurisdiction And To Strike As To Gvil Penalties, which the Court
granted. W note that respondent filed the sane notion in docket
No. 5407-04S in respect to the taxable year 2000, which the Court
al so granted.
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On March 18, 2005, petitioner filed an anended petition and
checked the box for “Petition for Redeterm nation of a
Deficiency”.’” Paragraph 4 of the petition states:

No col |l ection due process hearing was held before the

determ nation was issued. Under |IRC 6320, 6330 | have

the right to a fair hearing, and was deni ed the right

to the hearing.

Respondent’s ©Mdtion For Summary Judgnment

On August 12, 2005, respondent filed a Mdtion For Summary
Judgnent, together with a Declaration fromthe Appeals officer
with attached exhibits.

By Order dated August 15, 2005, the Court directed
petitioner to file an objection or other response to respondent’s
nmoti on on or before Septenber 12, 2005.

On Septenber 8, 2005, petitioner filed a notion for an
extension of tinme to respond to respondent’s notion. By Oder
dated Septenber 8, 2005, the Court granted petitioner’s notion
and extended the tinme within which petitioner was to respond to
respondent’s notion to Septenber 30, 2005.

Petitioner did not file a response within the period

specified in the Court’s Septenber 8, 2005 Order.

" The Court has treated this pleading as a Petition for
Lien or Levy Action (Collection Action).



Petitioner’'s Mbotions

A. Petitioner’'s Mdition To Renove Small Tax Case Desi gnati on

On Cctober 7, 2005, petitioner filed a Mdtion To Renove
Smal | Tax Case Designation. 1In the notion, petitioner alleges:

At the tine he made the small tax case designation

Petitioner did not at all conprehend the inport of the

respondent’s not having to file an answer to his

anmended petition and the petitioner’s (and the

respondent’s) inability to appeal any adverse deci sion

of this Court to a Grcuit Court of Appeals.

Petitioner did not state whether respondent objected to the
not i on.

B. Petitioner’s Mdtion For Leave To File Second Anended

Petition

Al so on Cctober 7, 2005, petitioner filed a Mdtion For Leave
To File A Second Anmended Petition. Petitioner |odged a proposed
second anended petition wth the notion for |eave. In support of
his notion for | eave, petitioner alleges that the anended
petition “neither adequately sets forth grounds of error in
respondent’s determ nation, nor facts in support thereof, in
sufficient detail to apprise both the Court and respondent of
petitioner’s actual litigating position” and that the second
amended petition sets forth “only substantive and non-frivol ous
argunents”. Petitioner did not state whether respondent objected
to the notion. Petitioner also requested that the Court hold

respondent’s notion for summary judgnent in abeyance.
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In the proposed second anended petition |odged with the
Court, petitioner alleges: (1) Respondent failed to
unconditionally offer petitioner a face-to-face CDP hearing near
petitioner’s residence; (2) respondent denied petitioner the
right to audio record “any in-person interview ; (3) respondent
failed to verify that all applicable |l aw or adm nistrative
procedure was net; (4) respondent’s denial to conduct the face-
to-face CDP hearing “prevented petitioner fromoffering certain
valid collection alternatives, such as the posting of a bond and
the substitution of other assets”; (5) respondent denied
petitioner the right to challenge the underlying tax liability,

specifically, the addition to tax under section 6651(a)(3) and

accrued interest under section 6601;8 (6) respondent failed to
bal ance the need for efficient collection of taxes with the
legitimate concern that any collection action be no nore
intrusive than necessary; and (7) the Appeals officer was biased.
By Order dated Cctober 12, 2005, the Court cal endared
respondent’s notion for summary judgnent, petitioner’s notion to
remove small tax case designation, and petitioner’s notion for
| eave to file second anended petition for hearing at the Court’s

trial session in Los Angeles, California, on Cctober 31, 2005.

8 See supra note 5.



Respondent’s Motion In Limne

On Cctober 21, 2005, respondent filed a Motion In Limne to
preclude petitioner fromintroducing any testinony or docunentary
evi dence chal | engi ng the existence or amount of his underlying
tax liability.

Respondent relied on the follow ng predicate facts in
support of his nmotion in limne: (1) Respondent issued a notice
of deficiency for 2001 to petitioner at his |ast known address;
(2) petitioner received the notice of deficiency;, and (3)
petitioner failed to file a petition for redeterm nation with the
Court. See sec. 6213(a). Respondent therefore argued that
petitioner is precluded fromchallenging the underlying tax
l[tability, including additions to tax and interest, in this
section 6330 proceeding.

Heari ng

On Cctober 31, 2005, this matter was called for hearing at
the Court’s trial session in Los Angeles, California. Counsel
for respondent appeared and presented argunent.® Although
petitioner did not appear at the hearing, he filed wwth the Court
the followng: (1) Petitioner’s Tax Court Rule 50(c) Statenent
In Support O Petitioner’s Mdition To Renove Small Tax Case

Designation, (2) Petitioner’s Tax Court Rule 50(c) Statenent In

° At the hearing, the Court denied respondent’s oral notion
to dismss this case for |ack of prosecution.
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Support O Petitioner’s Mdtion For Leave To File Second Anmended
Petition, and (3) Petitioner’s Tax Court Rule 50(c) Statenent In
Qpposition To Respondent’s Mdtion For Sunmary Judgnent.

Over respondent’s objection, the Court granted petitioner’s
notion to renove small tax case designation to preserve
petitioner’s right to appeal any adverse deci sion against him
The allegations in petitioner’s anended petition filed March 18,
2005, were deened deni ed based on respondent’s denial of those
all egations with the exception of petitioner’s Social Security
nunber .

Wth respect to respondent’s notion in |imne, the Court
concl uded that petitioner had received the notice of deficiency
and that he had failed to file a petition for redeterm nation
with the Court. Accordingly, the Court granted respondent’s
nmotion in limne in that petitioner is precluded fromintroducing
any testinmony or docunentary evidence chall enging the
determ nations raised in the notice of deficiency; i.e., the
anount or existence of the deficiency, the addition to tax for
failure to file, and the addition to tax for failure to pay
estimated tax.

Wth respect to petitioner’s notion for |leave to file second
anended petition, respondent argued that the issues raised in the
proposed second anmended petition were the sanme issues that

respondent addressed, and supported by exhibits, in his notion
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for summary judgnment. 1In his Rule 50(c) statenent, petitioner
argued on procedural grounds that respondent is obliged to file
an answer regardl ess of whether the Court grants the notion for
| eave.

Wth respect to respondent’s notion for summary judgment,
petitioner’s Rule 50(c) statenent did not challenge the nerits of
the notion but rather asserted on procedural grounds that the
notion would be premature under Rule 121 if the Court granted
petitioner’s notion to renove small tax case designation because
respondent would be required to file an answer.

At the conclusion of the hearing, the Court took
petitioner’s notion for leave to file second anended petition and
respondent’s notion for summary judgnent under advi senent.

Suppl enent To Respondent’s Mtion For Sunmmary Judgenent

On Novenber 30, 2005, respondent filed a Supplenent To
Respondent’s Modtion For Sunmmary Judgnent.

In the suppl enent, respondent contends that petitioner may
not raise in this proceeding the issues with respect to “whether
interest and penalties were correctly conputed and whet her
reasonabl e cause exists to waive the assertion of penalties”
because petitioner failed to raise these issues during the CDP
heari ng.

In light of petitioner’s allegation in his proposed second

anended petition concerning the addition to tax under “section
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6651(a) (3)” and respondent’s assertion in his notion for summary
j udgnent, as suppl enented, the Court issued an Order dated
Decenber 15, 2005, directing the parties to supplenent their
respective notions in certain respects by January 13, 2006.
Specifically, the Court directed respondent to state the basis on
whi ch he assessed the addition to tax under section 6651(a)(2)
when such addition was never determned in the notice of
deficiency, nor summarily assessed pursuant to sections 6020(b)
and 6651(g)(2). The Court also directed petitioner to provide a
precise interest conputation that mathematically denonstrates the
basis for his allegation that respondent did not correctly
conpute the interest assessed, to clearly specify the applicable
interest rate, the period of tinme to which each rate is
appl i cabl e, and the principal anpbunt agai nst which the interest
rate is applied.

Petitioner did not file a supplenent as directed in the
Court’s Decenber 15, 2005 Order

Second Suppl enent To Respondent’s Mtion For Sunmary Judgnent

On January 13, 2006, respondent filed a Second Suppl enent To
Respondent’ s Mdtion For Summary Judgnent. In the second
suppl enent, respondent conceded that the addition to tax under
section 6651(a)(2) may not be assessed and collected from
petitioner for taxable year 2001. Respondent further stated that

he woul d abate the previously assessed addition to tax under
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section 6651(a)(2) in the anpbunt of $504.94, as well as any
i nterest assessed with respect to such anount.

Di scussi on

The matters renmai ning before the Court are respondent’s
nmotion for summary judgnment, as suppl enmented, and petitioner’s
nmotion for leave to file second anended petition.

A. Collection Actions-General Rules

Section 6330 generally provides that the Conm ssi oner cannot
proceed with collection by |levy on a taxpayer’s property until
t he taxpayer has been given notice of and the opportunity for an
adm nistrative review of the matter (in the formof an Appeals
O fice hearing) and, if dissatisfied, with judicial review of the

adm ni strati ve determ nati on. See Davis v. Commi ssioner, 115

T.C. 35, 37 (2000); Goza v. Conm ssioner, 114 T.C 176, 179

(2000).

Section 6330(c) (1) inposes on the Appeals Ofice an
obligation to verify that the requirenents of any applicable | aw
or adm nistrative procedure have been net. Section 6330(c)(2)
prescribes the matters that a person nay rai se at an Appeal s
Ofice hearing. In sum section 6330(c)(2)(A) provides that a
person may raise collection issues such as spousal defenses, the
appropri ateness of the Conm ssioner’s intended collection action,
and possible alternative neans of collection. Section

6330(c)(2)(B) further provides that the existence and anount of
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the underlying tax liability can be contested at an Appeal s
O fice hearing if the person did not receive a notice of
deficiency for the tax in question or did not otherw se have an
earlier opportunity to dispute the tax liability. See Sego v.

Commi ssioner, 114 T.C. 604, 609 (2000); Goza v. Conm ssioner,

supra at 180-181; see al so Magana v. Conm ssioner, 118 T.C. 488,

492 (2002); Woten v. Comm ssioner, T.C Mnp. 2003-113. Section

6330(d) provides for judicial review of the admnistrative
determ nation in the Tax Court or a Federal District Court, as
may be appropriate.

It is well settled that where the validity of the underlying
tax liability is properly at issue in a collection review
proceedi ng, the Court will review the matter on a de novo basis.

Goza v. Conmi ssioner, supra at 181-182.

Were the validity of the underlying tax liability, however,
is not properly at issue, the Court will reviewthe
Comm ssioner’s adm nistrative determ nation for abuse of
discretion. 1d. In reviewing for abuse of discretion, we
generally consider “only argunents, issues, and other matter that
were raised at the collection hearing or otherw se brought to the

attention of the Appeals Ofice.” Mgana v. Conm Ssioner, supra

at 493. Furthernore, in review ng the determ nation of an
Appeals Ofice that a taxpayer is not entitled to a collection

alternative, we have held that such a determ nati on does not



- 17 -
constitute an abuse of discretion if the taxpayer was not
currently in conpliance wwth Federal tax laws. E.g., Rodriguez

V. Conm ssioner, T.C. Menob. 2003-153; ©Moorhous v. Commi SSi oner,

T.C. Meno. 2003-183; Londono v. Conmi ssioner, T.C Meno. 2003-99.

B. Petitioner’'s Mdtion For Leave To File Second Amended Petition

We shall begin with petitioner’s notion for leave to file
second anended petition.
Rul e 41(a) provides that |eave to anend “shall be given

freely when justice so requires.” In Foman v. Davis, 371 U S

178, 182 (1962), the Suprenme Court stated that |eave to anend may
be i nappropriate where there is:
any apparent or decl ared reason--such as undue del ay,
bad faith or dilatory notive on the part of the novant,
repeated failure to cure deficiencies by anendnents
previously all owed, undue prejudice to the opposing
party by virtue of allowance of the anendnent, futility
of anmendnent, etc. * * *
Wth respect to a notion to anend, a significant inquiry is
whet her or not the nmoving party would prevail on the nerits.

Russo v. Commi ssioner, 98 T.C. 28, 31 (1992). 1In exercising its

di scretion, the Court may deny petitioner’s notion for |eave to
anend if permtting an anended petition would be futile.

Kl anat h- Lake Pharm Association v. Klanath Med. Serv. Bureau, 701

F.2d 1276, 1293 (9th Cr. 1983).
On Cctober 7, 2005, petitioner filed a notion for |eave to
file second anended petition. Respondent objects to the granting

of this notion, and, we therefore nust use our discretion in
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deci di ng whether to grant or deny petitioner’s notion for |eave.

See Kraner v. Conm ssioner, 89 T.C. 1081, 1084-1085 (1987).

In the notion for | eave, petitioner argues that the proposed
second anended petition adequately sets forth the grounds for
errors in respondent’s determnation, as well as the facts in
support thereof, to apprise the Court and respondent of
petitioner’s actual litigating position. Significantly, however,
petitioner’s proposed second anended petition principally raises
the same issues that are addressed, and supported by exhibits, in
respondent’s notion for sumrmary judgnent, as suppl enented, which

is discussed in detail below See D scussion, infra par. C

The proposed second anended petition, however, raises, for
the first time, the issue of interest.?!® Specifically,
petitioner alleges that he is not liable for interest assessed
under section 6601 because it was not determned in the notice of
deficiency and, in the alternative, that respondent incorrectly

conput ed the anount of accrued interest. Assum ng arguendo that

10 Ppetitioner’s proposed second anended petition also
raised for the first tinme a challenge to an addition to tax under
“sec. 6651(a)(3)”. As previously discussed, the record reflects
t hat respondent assessed an addition to tax under sec.
6651(a)(2), and not sec. 6651(a)(3). Respondent, however,
conceded that petitioner is not liable for the addition to tax
under sec. 6651(a)(2), and has indicated that the addition (and
related interest) wll be abated.
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petitioner nmay raise this issue in this proceeding,! we concl ude
that he would not prevail on the nerits.

Cenerally, interest on a Federal incone tax liability begins
to accrue fromthe | ast date prescribed for paynment of that tax
and continues to accrue, conpounding daily, until paynent is
made. Secs. 6601(a), 6622. Section 6601(g) further all ows
respondent to assess and collect interest at any tine during the
period within which the underlying tax may be collected. See
sec. 301.6601-1, Proced. & Adm n. Regs. The manner of assessing
interest is the sane as assessing tax; that is, interest is
assessed by recording the liability of the taxpayer in the office
of the Secretary in accordance with rules or regulations. Sec.
6203. Unlike the assessnent procedure for incone taxes, however,
a notice of deficiency is not required before assessing

interest.'? See sec. 6213(a). In sum a taxpayer is liable for

11 Generally, the right to challenge the existence and
anount of underlying tax liability enconpasses the right to
chal I enge the existence and anmobunt of disputed interest thereon.
Urbano v. Conm ssioner, 122 T.C 384, 389-390 (2004). The facts
i n U bano, however, are distinguishable fromthe present case.

I n Urbano, the taxpayers did not receive a notice of deficiency
because they waived their right to contest the findings in Form
4549. Form 4549, however, did not include a finding with respect
to disputed interest. In their sec. 6320 hearing, the taxpayers
challenged their liability for sec. 6601 interest and cl ai ned

i nterest abatenent. Under the facts of that case, the Court held
that we had jurisdiction to redeterm ne interest.

12 As applicable herein, sec. 6213(a) applies to the
assessnment of a deficiency in respect of any tax inposed by
subtitle A (incone taxes).
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interest on a deficiency until the deficiency is paid or
ot herwi se abated. W therefore conclude that petitioner is
liable for interest under section 6601.

Wth respect to redeterm ni ng assessnents of interest
pursuant to section 6601, however, our jurisdictionis limted.
First, section 7481(c) provides that if within 1 year after a
deci sion of the Tax Court becones final, the taxpayer files a
petition to redeterm ne interest, the Tax Court has over paynment

jurisdiction with regard to interest. See Md Janes, Inc. v.

Comm ssioner, 121 T.C 147, 151 (2003). Second, section

6404(h) (1) provides the Tax Court with jurisdiction to review
whet her the Conmi ssioner’s refusal to abate interest under
section 6404 was an abuse of discretion.

In regard to redeterm ning the assessnent of interest, we
find it significant that petitioner failed to submt a
conput ation denonstrating the basis for his allegation as
specifically directed by the Court in its Decenber 15, 2005
Oder. In light of his own nonconpliance, petitioner has not in
good faith placed a triable issue in dispute. |In the absence of
supporting facts that would show the assessed anbunts are in
error, petitioner’s allegation fails to rise to the level of a
cogni zabl e claimthat would provide a basis for us to grant
relief. See Rule 331(b)(5).

Even if we were to broadly construe petitioner’s allegation
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to enconpass interest abatenent, petitioner would be precluded
fromraising this issue in the instant proceedi ng because he
failed to raise interest abatenent with the Appeals officer.

Sec. 301.6330-1(f)(2), Q&A-F5, Proced. & Adm n. Regs.; see Magana

v. Conm ssioner, 118 T.C. at 493; MIller v. Conm ssioner, 115

T.C. 582, 589 n.2 (2000), affd. 21 Fed. Appx. 160 (4th G

2001). In any event, petitioner has not alleged a mnisterial or
managerial error warranting an abatenent of interest. See sec.
6404(e)(1).

Under the facts of this case, we conclude that granting the
nmotion for |leave would be futile and contrary to the interests of
justice. Accordingly, we deny petitioner’s notion for |eave to
file second anended petition.

C. Respondent’s ©Mdtion For Summary Judgnment

We now turn to respondent’s notion for summary judgnent, as
suppl enent ed.
Summary judgnent is intended to expedite litigation and

avoi d unnecessary and expensive trials. Fla. Peach Corp. V.

Commi ssioner, 90 T.C. 678, 681 (1988). Summary judgnent may be

granted with respect to all or any part of the legal issues in
controver sy

if the pleadings, answers to interrogatories, depositions,
adm ssi ons, and any other acceptable materials, together
with the affidavits, if any, show that there is no genuine
issue as to any material fact and that a decision nmay be
rendered as a matter of |aw
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Rul e 121(a) and (b); Sundstrand Corp. v. Conmm ssioner, 98 T.C.

518, 520 (1992), affd. 17 F.3d 965 (7th Cr. 1994). The noving
party bears the burden of proving that there is no genuine issue
of material fact, and factual inferences will be read in a manner
nost favorable to the party opposing sumary judgnent. See

Dahl strom v. Conm ssioner, 85 T.C. 812, 821 (1985); Jacklin v.

Comm ssioner, 79 T.C. 340, 344 (1982).

In the anended petition filed March 18, 2005, petitioner
contends that he was denied a proper hearing under section 6330.
However, hearings conducted under section 6330 are informal

proceedi ngs, not formal adjudications. Katz v. Comm ssioner, 115

T.C. 329, 337 (2000); Davis v. Comm ssioner, 115 T.C 35, 41

(2000). Taxpayers are generally entitled to be offered a face-
to-face hearing at the Appeals Ofice nearest their residence.

Where the taxpayer declines to participate in a proffered face-
to-face hearing, hearings may be conducted tel ephonically or by

correspondence. Katz v. Conm ssioner, supra at 337-338; Dorra v.

Commi ssioner, T.C Meno. 2004-16; sec. 301.6330-1(d)(2), QA-D6

and D7, Proced. & Adm n. Regs. Furthernore, once a taxpayer has
been given a reasonabl e opportunity for a hearing but has failed
to avail hinmself of that opportunity, we have approved the nmaking
of a determnation to proceed with collection based on the
Appeal s officer’s review of the case file. See, e.g., Taylor v.
Comm ssioner, T.C Menp. 2004-25, affd. 130 Fed. Appx. 934 (9th
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Cir. 2005); Leineweber v. Conm ssioner, T.C Meno. 2004-17;

Arnstrong v. Conmm ssioner, T.C. Mnob. 2002-224: Gougler v.

Conmi ssioner, T.C. Menp. 2002-185; Mann v. Commi ssioner, T.C

Meno. 2002-48. Thus, a face-to-face neeting is not invariably
required.

Wth respect to the instant matter, the record reflects that
the Appeals officer provided petitioner wwth an opportunity for a
face-to-face hearing if petitioner would advi se the Appeal s
officer of the legitimte issues petitioner intended to raise at
the hearing. Petitioner responded by letter reiterating
frivol ous and groundl ess tax protester argunents. Further,
petitioner failed to indicate any legitinate issues to be
addressed in the hearing, such as spousal defenses, the
appropri ateness of the Conm ssioner’s intended collection action,
possi bl e alternative nmeans of collection, or interest

abatenent.®® |In light of petitioner’s frivolous argunents, a

13 We note that petitioner alleged in his proposed second
anended petition that because respondent denied petitioner a
hearing, petitioner was not able to raise collection
alternatives. Petitioner, however, failed to raise any
collection alternative with the Appeals officer and refused to
submt a Form433-A. In light of the record before us and given
petitioner’s tax protester agenda, we are not persuaded that
petitioner intended or intends to raise legitimate collection
alternatives. See Rodriguez v. Comm ssioner, T.C Meno. 2003-
153; Moorhous v. Comm ssioner, T.C Meno. 2003-183; Londono v.
Comm ssioner, T.C Menp. 2003-99 and to the effect that a
determ nation by an Appeals Ofice that a taxpayer is not
entitled to a collection alternative is not an abuse of
discretion if the taxpayer was not currently in conpliance with

(continued. . .)
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face-to-face hearing in this case would not have been, nor woul d

it be, productive. See Lunsford v. Conm ssioner, 117 T.C 183,

189 (2001). There is sinply no requirenment that a face-to-face
hearing nmust be offered to a taxpayer who nerely w shes to pursue
a tax protest agenda.

Furthernore, the record reflects that respondent properly
verified that the requirenents of applicable | aw and
adm ni strative procedures were nmet and that he bal anced the need
for efficient collection of taxes with the legitimte concern
that the collection action be no nore intrusive than necessary.
See sec. 6330(c)(3). Accordingly, respondent’s determnation to
proceed with the proposed | evy was appropri ate.

After carefully reviewing the record, respondent did not
abuse his discretion in sustaining the notice of intent to |evy
as to petitioner. W are satisfied that there is no genui ne
issue as to any material fact, and a decision may be rendered as
a matter of law. Accordingly, we shall grant respondent’s Mbdtion
For Summary Judgnent, filed August 12, 2005, and suppl enented
Novenber 30, 2005, and January 13, 2006, and thereby sustain the
notice of determ nation, subject to respondent’s concession of
the addition to tax under section 6651(a)(2) and interest

t her eon.

13(...continued)
Federal tax | aws.



D. Concl usi on

To reflect the foregoing,

An appropriate order wll

be entered denying petitioner’s

notion for leave to file second

anended petition and granting

respondent’s notion for sunmary

judgnent, as suppl enent ed, subject

to respondent’s concessi on noted

above._



